


Memorandum of Understanding by and between the Community Service District of Newberry Springs, Cadiz, Inc. and Fenner Gap Mutual Water Company 

RECITALS

a) Newberry Springs is located in the Mojave River Basin Baja Sub-Basin, a region that faces a disproportionately heightened risk and sensitivity to the impacts of climate change on access to clean, safe, and reliable drinking water. 
b) The Baja Subarea has experienced long-term groundwater level declines due to limited natural recharge to downstream reaches at the end of the Mojave River flow, significant growth water production in upstream communities, lack of regional water infrastructure to effectively transport available water supplies to the Baja Subarea, and lack of affordable supplemental water supplies to support drought resiliency in downstream communities. 
c) In the last 15 years, parts of the Baja Subarea have seen groundwater level declines that threaten the future of Newberry Springs, with impacts that include including groundwater wells going dry, declining riparian habitat in the Mojave River, wind erosion and sand dune migration, and other issues.
d) The Mojave River Baja Sub-Basin faces a growing vulnerability and uncertainty in its long-term water supplies due to anticipated declines in State Water Project (SWP) deliveries and lack of alternative sources for sustainable replenishment of groundwater resources.
e) San Bernardino County has prioritized investing in local water supply infrastructure including storage and recharge projects as part of a unified, integrated strategy to improve drought resilience and support sustainable and equitable access to clean water across all parts of the County. 
f) The Baja Areawide Sustainability Plan is a community-supported planning document developed in 2014 to assess water supply challenges, groundwater overdraft, and resource sustainability in the Baja Subarea of the Mojave River Basin. The Sustainability Plan provides technical analysis and recommended actions intended to guide voluntary implementation, local coordination, and potential future investment in sustainable water management strategies. 
g) Fenner Gap Mutual Water Company (“Fenner Gap” or FGMWC) is a non-profit mutual benefit corporation formed in 2010 for purposes of managing and distributing groundwater resources from the Mojave Groundwater Bank Project in the Cadiz Valley region of San Bernardino County.
h) NSCSD desires to expand and improve inter-regional water infrastructure to address the impacts of climate change on groundwater replenishment in the Baja Subbasin and to enhance conservation, affordability and water quality for its residents.
i) Victor Valley Wastewater Reclamation Authority (VVWRA) is a Joint Powers Authority providing wastewater treatment, water recycling, and renewable energy in the Mojave River Alto Sub-Basin whose members include the City of Victorville, City of Hesperia, Town of Apple Valley and San Bernardino County Special Districts 42 and 64.
j) The Mojave - San Bernardino County One Water initiative is collaboration among VVWRA, Fenner Gap, and other cities and public water agencies in San Bernardino County to develop regional, integrated and sustainably-managed water supplies to address significant challenges to long-term water security due to anticipated declines in State Water Project (SWP) deliveries, and to ensure sustainable and equitable access to clean water across all areas of San Bernardino County.
k) NSCED desires to participate with other public agencies in the Mojave River Basin and San Bernardino County to collaborate on the development of local and regional water infrastructure to facilitate groundwater replenishment in the Mojave River Basin and, in particular, the Baja Sub-Basin and secure affordable new water supplies to support Newberry Spring. 
NOW THEREFORE, in consideration of the foregoing recitals and subject to the approval of and terms and conditions imposed upon the Parties by their respective governing boards, shareholders, member agencies and/or applicable law, the Parties will exercise good faith and reasonable best efforts to work in collaboration with other participating agencies on the following: 
1. Legal, Financial, Technical Resources - Cadiz and/or Fenner Gap will make legal, technical and financial resources available to assist NSCSD to develop groundwater replenishment strategies for Newberry Springs that meet the objectives outlined in the Baja Areawide Sustainability Plan and assist NSCSD in updating that plan as needed.
2. ATEC Water Treatment - Cadiz and/or Fenner Gap will install, at no expense to NSCSD, ATEC treatment for arsenic at the Newberry Springs Elementary School.
3. VVWRA One Water Program - NSCSD will collaborate with VVWRA, Fenner Gap and other agencies participating in the Mojave - San Bernardino County One Water initiative as outlined in the Letter of Intent (LOI) entered into by and among VVWRA and Fenner Gap (Exhibit A) for purposes of developing and securing funding for regional groundwater replenishment, supply, storage, treatment, conveyance, and conservation programs in the Mojave River Basin.
4. Water Supply - Cadiz and/or Fenner Gap will exercise good faith and reasonable efforts to assist NCSD in securing at least 25,000 acre-feet of water supply to replenish groundwater levels the Baja Sub-Basin and assist NSCSD in securing funding for and development of local infrastructure to ensure access to sustainable water supplies.
5. Grant Funding, Financing - NSCSD will collaborate with Fenner Gap and participating public agencies in seeking federal, state and local grant funding for groundwater replenishment, supply, storage, treatment, conveyance, and conservation programs in the Mojave River Basin Baja Sub-Basin necessary to improve water security, climate resiliency and equitable distribution of water resources in Mojave River Basin and other regions in San Bernardino County.

Signatures

__________________________				____________________________
Paula Deele, President					Susan P Kennedy, President
Newberry Springs Community Services District		Fenner Gap Mutual Water Co.
Date: _____________________				Date: _______________________



EXHIBIT A
Term Sheet 
For Financial, Technical, Managerial Support and Cooperation
By and Between Fenner Gap Mutual Water Company and the Newberry Springs Community Services District

This term sheet (“Term Sheet”) is intended to be a summary of a proposed transaction and as such does not represent nor constitute a binding commitment by any person or entity named herein.

	I. Parties

	FGMWC
	Fenner Gap Mutual Water Company is a non-profit mutual benefit corporation established in 2010 pursuant to California Public Utilities Code Sections 2704 and 2705 for purposes of managing and distributing groundwater resources from the Cadiz Water Conservation, Storage and Supply Project in eastern San Bernardino County (“Water Project”).

	Newberry Springs Community Services District
	The Newberry Springs Community Services District is …… economic development and access to sustainable, reliable and affordable water resources.


	Cadiz
	Cadiz, Inc. is the owner of approximately forty-five thousand (45,000) acres of land in eastern Mojave Desert with permits to withdraw an average of 50,000 acre-feet per year (AFY) of conserved groundwater over a 50-year period pursuant to a certified Final Environmental Impact Report (“Project FEIR”) and Groundwater Management, Monitoring and Mitigation Plan (“GMMMP”) approved by San Bernardino County. Cadiz also holds rights-of-way for the construction of up to an eighty-four inch, 43-Mile Pipeline (“Southern Pipeline”) for the conveyance of conserved water to the Colorado River Aqueduct (“CRA”) and owns a thirty-inch, 220-mile, existing buried pipeline originating at Cadiz with a terminus at Wheeler Ridge (“Northern Pipeline”).  

	San Bernardino County
	San Bernardino County is a political subdivision of the State of California (“County”), Responsible Agency under the California Environmental Quality Act (CEQA) pursuant to the Project FEIR with oversight and enforcement responsibilities for the Water Project pursuant Resolution No. 2012-176 adopted by the County approving the GMMMP. The County is also a Project Participant with reserved rights for delivery of 25,000 AF and other specified amounts of Project Water to eligible communities.

	FVWA
	Fenner Valley Water Authority is a joint powers agency between FGMWC, San Bernardino County (“County”) and Santa Margarita Water District whose purpose is to lease and maintain the facilities and associated appurtenances necessary to convey and deliver water from the Water Project (“Capital Facilities”) and provide oversight for operation of the Water Project in accordance with the GMMMP.

	II. Mojave Groundwater Bank

	Water Project
	“Water Project” means the Mojave Groundwater Bank including all permits and rights pursuant to the Cadiz Valley Water Conservation, Recovery and Storage Project FEIR and GMMMP approved by the County to deliver conserved groundwater from Cadiz for beneficial uses via the Northern Pipeline and/or the CRA via the Southern Pipeline. “Project Participants” means end users entitled to receive water from the Water Project.

	Project Water
	“Project Water” means groundwater produced and deliverable to end users from the Water Project, up to a cumulative aggregated total of two million, five hundred thousand (2,500,000) acre-feet cumulatively over the 50-year Water Project term.

	Tier 1 Water
	“Tier 1 Water” means that amount of Project Water reserved for delivery to end users pursuant to water purchase agreements that include firm capacity rights for the use of Capital Facilities necessary to deliver Project Water to points of delivery designated by Project Participants.

	Tier 2 Water
	“Tier 2 Water” means that amount of Project Water in excess of the total, aggregated amount of Project Water reserved for firm delivery to end users pursuant to Tier 1 purchase agreements cumulatively over the Water Project term.

	Firm Pipeline Capacity
	Firm Pipeline Capacity means the right to transport Project Water through the Northern or Southern Pipeline or other facilities in accordance with the terms, conditions and procedures established by FGMWC and FVWA for all shareholders of FGMWC. FGMWC shareholders pay pro-rata fees for capital and operating expenses in accordance with take-or-pay water purchase agreements.

	Space Available Pipeline Capacity
	Space Available Pipeline Capacity means the right to transport Project Water through the Northern or Southern Pipeline or other facilities on a space available basis. Project water would be delivered to designated points of delivery via Capital Facilities when space is otherwise not required to meet firm commitments for Project Water. Project Participants pay actual incremental cost to convey Tier 2 Water to designated points of delivery upon actual use of pipeline capacity.

	Capital Facilities
	“Capital Facilities” means any and all facilities deemed necessary, advisable or appropriate to extract, convey, treat or deliver Project Water to Project Participants, including facilities associated with the Northern Pipeline or any facilities related to Local Infrastructure Funding as defined below.

	Third-Party Financing
	[bookmark: _Ref142295806]“Third-Pary Financing” means financing obtained from private and public sources to fund the design and construction costs of the Capital Facilities. Third-Party Financing arranged by FGMWC, FVWA and/or any joint financing authority formed by Project Participants will be secured and repaid from revenues generated by the Water Project. 

	III. Proposed Transaction

	Tier 2 Water Supply
	FGMWC will commit to deliver a minimum of twenty-five thousand acre-feet (25,000 AF) of Tier 2 Water to the Mojave River Basin Baja Sub-Basin to support groundwater replenishment under terms and conditions agreed to by the parties. 

	Local Infrastructure Funding
	Cadiz will provide technical, managerial and financial assistance to NSCSD for development of or upgrades to water infrastructure in Newberry Springs. Financial assistance from Cadiz financial support for any matching fund requirements for County, State or Federal infrastructure grant programs.

	Grant Writing
	Cadiz and/or FGMWC will, at its own cost and expense, facilitate grant writing on behalf of the Parties and other participating local agencies for the development of projects related to groundwater replenishment in the Mojave River Basin Baja Sub-Basin, Local Infrastructure Projects in Newberry Springs in conjunction with other San Bernardino County One Water Projects.

	Point of Delivery and Exchange
	Project Water for groundwater replenishment will be conveyed through Capital Facilities, including the Northern Pipeline, at points of delivery designated by Mojave Water Agency, or via exchange, provided that in the event of an exchange, the Parties have identified a willing exchange partner and are in mutual agreement as to the terms of the delivery or exchange. 

	Price
	For Tier 2 Water Supply – NSCSD will not be responsible any incremental costs for extraction, conveyance, delivery, treatment and/or exchange of Tier 2 water supply for groundwater replenishment. The parties shall cooperate in seeking available government grant funding, municipal funding or Third-Party Financing for Capital Facilities. 

	Term
	The term of the Definitive Agreement will begin on the date of execution and terminate forty (40) years from Cadiz’ issuance of written notice of completion of construction for the segment of the Northern Pipeline necessary to convey Project Water to the Mojave River Basin Baja Sub-Basin. 

	IV. Conditions Precedent

	Regulatory Compliance
	FGMWC, FVWA, NSCSD and/or Cadiz obtain all necessary permits for construction of Capital Facilities, conveyance, treatment and delivery of Project Water to points of delivery designated by Golden State Water Company and/or Mojave Water Agency.

	Third-Party Financing
	FGMWC, FVWA, NSCSD and/or Cadiz obtain Third-Party Financing for construction of Capital Facilities on terms and conditions satisfactory to FGMWC, FVWA and Cadiz.

	Exchange Agreements
	FGMWC, FVWA and/or Cadiz secure exchange agreements with public water agencies necessary to facilitate conveyance and delivery of Project Water on terms and conditions satisfactory to Cadiz and FGMWC in each party’s sole and complete discretion.








